MTS Doc. No. S200-25-868

CONSTRUCTION AND MAINTENANCE AGREEMENT

THIS CONSTRUCTION AND MAINTENANCE AGREEMENT (“CMA”) is
made and entered into this day of , 2024, by and between the SAN DIEGO
METROPOLITAN TRANSIT SYSTEM (*MTS”) and CITY OF NATIONAL CITY, a California
municipal corporation (“CITY”) (collectively the “Parties”).

RECITALS

WHEREAS, MTS is a public transit agency established pursuant to California
Public Utilities Code Section 120000, et seq that operates the Blue Line Trolley, a light rail public
transit service with stations located at 8" Street and 24" Street in the CITY.

WHEREAS, CITY proposes to operate a “first/last-mile” electric shuttle service
called Free Ride Around National City (“FRANC”) within a specified service area that includes
the 8" Street Trolley Station and the 24" Street Trolley Station, through a contract between CITY
and Circuit Transit Inc.

WHEREAS, CITY desires to establish a mobility hub for the FRANC service at
the 8" Street Trolley Station, which would include a designated shuttle stop (as shown in Exhibit
A) and an exclusive area for secure storage and charging of up to three (3) electric shuttles in the
FRANC fleet (as shown in Exhibits A, B and C) (collectively the “Project™).

WHEREAS, the Parties agree that CITY will construct, operate, and maintain the
Project and CITY will reimburse MTS for all eligible costs according to the terms and conditions
set forth below.

NOW, THEREFORE, IT IS AGREED:
1. CITY Project.

@) License. MTS agrees to grantto CITY, at no cost to CITY, the right to use
a certain portion of the 8" Street Trolley Station in the City of National City, County of San Diego,
described in Exhibits A, B, and C, solely for the purpose of constructing, maintaining and
operating the Project, in strict accordance with the provisions of this CMA:

FRANC Shuttle Drop-Off Area — Location designated on Exhibit A as “NEV SHUTTLE
DROP-OFF AREA”. This location shall solely be used by CITY for the purpose of dropping off
and picking up passengers at the 8" Street Trolley Station, including the installation of a bench.

FRANC Shuttle Secure Storage and Charging Area — Location designated on Exhibit A as
“NEV SHUTTLE PARKING ENCLOSURE AREA” and further depicted on Exhibits B and C.
This location shall solely be used by CITY for the purpose of storing and charging up to three (3)
FRANC electric shuttles, as well as incidental operations and activities including, but not limited
to, cleaning of shuttles, minor maintenance, and related activities of FRANC or CITY personnel.
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No other operations related to the FRANC service or other CITY purpose shall be conducted from
this area without MTS’s express, written permission. The Parties acknowledge that CITY’s storage
and charging area shall include photovoltaic panels and electrical service from San Diego Gas &
Electric under CITY’s account, with any charges or credits therefrom accruing to CITY.

This access right is granted subject to any and all prior, continuing, and future rights and
obligations of MTS (including its licensees, successors and assigns) to use the 8" Street Trolley
Station for transit purposes and other consistent uses, including, but not limited to, existing and
future transportation activities, utilities, communication systems, pipeline facilities and
appurtenances in, upon, over, across and along the 8™ Street Trolley Station, and there is expressly
reserved unto MTS, and its respective successors and assigns, the right (consistent with the rights
herein granted) to construct, reconstruct, maintain, operate, and use any and all existing and future
facilities and appurtenances related to the above-referenced uses.

For purposes of the license granted by this CMA, CITY shall include parties contracted by
the CITY for and related to operation of the FRANC (currently, Circuit Transit Inc.).

(b) No Cost to MTS; Cost Reimbursement. The Parties agree that CITY will
construct and maintain the Project at no cost to MTS. CITY agrees to reimburse MTS for all
consultant and other direct expenses incurred by MTS as a result of reviewing, approving and
overseeing CITY’s construction and maintenance of the Project. To the extent feasible, MTS will
provide CITY with an estimate of such costs in advance and provide CITY with an opportunity to
meet and confer with MTS on the need and reasonableness of such expenses.

(©) No Obligation of MTS to Provide Administrative or Operational
Support to Project. The Parties agree that nothing in this CMA requires or obligates MTS to
provide security, customer service, janitorial, vehicle operators, maintenance, technology, or other
services or assistance that are necessary for CITY to operate and maintain the Project. Use of the
8" Street Trolley Station by CITY shall be at CITY’s own risk of loss and damage. MTS shall
have no obligation to modify or adjust its own operations or personnel assigned to the 8" Street
Trolley Station to support CITY or the Project.

2. Use. If CITY shall use the Project and/or 8" Street Trolley Station for any purpose
other than as approved by MTS, or fail to act in accordance with the provisions of this CMA, or
act in a manner which interferes with the use of the 8" Street Trolley Station by MTS (including
its licensees, successors and assigns), then MTS (or its successors and assigns) shall provide CITY
with a timely written notice of any claim of default, meet and confer with CITY regarding the
claim of default, and allow CITY a reasonable opportunity to cure the default so long as CITY
proceeds expeditiously to cure the default. If CITY fails to cure the default in a timely manner,
MTS may exercise its remedies at law or equity against CITY, including barring CITY or the
public from using the 8" Street Trolley Station until the default is cured pursuant to Section 11(a)
below. It is expressly understood and agreed by MTS and CITY that CITY shall use the Project
without causing interference or damage to parking lot, landscaping, trolley station, catenary wires,
pipelines, electric lines, telephone lines, telegraph lines, communications systems and other
facilities of like character, existing or constructed during the term of this CMA over, under, along
and across the Project and/or 8" Street Trolley Station. CITY hereby agrees that it will indemnify
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and save harmless MTS from and against any and all liability for any such interference or damage
by the CITY or its contractors or agents as more expressly set forth below in Section 8.

3. Conditions and Limitations.
@) Conditions and Limitations on Use.

Q) CITY shall comply with all applicable terms, conditions, directives
and requirements of MTS’s policies regarding rights-of-way and
other MTS ordinances, rules and regulations. CITY shall comply
with all applicable laws and regulations of the federal, state, county,
local governments and all administrative agencies thereof which
may have jurisdiction over CITY’s construction, maintenance and
operation of the Project.

(i) No use, construction, or maintenance by CITY or on CITY’s behalf
on the Project will interfere with any type of transit operations at the
8t Street Trolley Station.

(iii)  Except as authorized in Section 1(a), CITY shall not leave any
personal property or equipment on the 8" Street Trolley Station
unattended at any time unless approved by MTS.

(b) Limitations on Access. The permission to be granted by MTS to CITY is
without warranty of title of any kind, expressed or implied, and is subject to and subordinate to all
prior licenses, leases, easements, restrictions, reservations, conditions, covenants, encumbrances,
rights-of-way, liens and claims of title which may in any manner encumber the 8™ Street Trolley
Station. MTS is only required to seek resolution of any violations of this CMA from CITY. Under
no circumstances shall the granting of the rights under this CMA be construed as creating any
obligations or duties by MTS to the public, CITY, or any other individual or entity as it relates to
the Project or MTS’s 8™ Street Trolley Station.

Q) CITY expressly acknowledges that MTS’s right to use and operate
the 8™ Street Trolley Station is pursuant to a right-of-way easement granted to MTS by the
United States of America (“USA”) in document number 2013-07336968 recorded at the
San Diego County Recorder’s Office on December 23, 2013 attached to this Agreement as
Exhibit D (the “USA Easement”). CITY’s Project is considered a transit use consistent
with the USA Easement and was approved by the USA via letter dated January 26, 2024,
subject to the plans approved by them. (Exhibit E)

4, Maintenance of Project. CITY shall maintain at its expense the Project and
appurtenances constructed pursuant to the terms of this CMA and which are over, under, along
and across the 8" Street Trolley Station. Except as it relates to routine day-to-day maintenance
such as sweeping, trash collection, or power washing under Section 6, in performing its
maintenance obligations in accordance with this Section 4, the CITY and/or its contractors, agents
and assigns shall notify MTS 72 hours prior to any entry onto the 8" Street Trolley Station for any
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purpose (except for emergency maintenance and repairs, in which case CITY shall notify MTS as
soon as is possible under the circumstances) and will comply with MTS’s rules and regulations
concerning use of and work within the 8" Street Trolley Station, and the instructions of MTS’s
representatives in relation to the proper manner of protecting MTS’s parking lot, landscaping,
trolley station, tracks and traffic moving thereon, pole lines, signals, and other property of MTS,
or its tenants or licensees, at or in the vicinity of any maintenance work, and shall perform such
work at such times as shall not endanger or interfere with safe and timely operation of MTS’s track
and other facilities. All of CITY’s maintenance and operational activities pursuant to this CMA
shall comply with applicable local, state, and federal laws and regulations, including but not
limited to building codes, environmental health & safety rules and regulations, and stormwater
best maintenance practices.

5. Construction Right of Entry Permit. The exercise of any and all rights provided
by this CMA is subject to the requirement that the CITY and/or its contractors and agents first
obtain a Right of Entry Permit (“ROE Permit”), in substantially the same format as Exhibit F or
MTS’s then current ROE Permit form, from MTS prior to entry onto the 8" Street Trolley Station
for the construction or maintenance of the Project. The ROE Permit requires that the CITY and/or
its contractors and agents procure and maintain in force at all times during the construction
contract, the insurance described in this CMA. MTS shall timely process any applications required
to obtain the ROE Permit and shall not unreasonably deny or delay the issuance of such ROE
Permit. The CITY and/or its contractors and agents will comply with all MTS policies, rules and
regulations as stated in the ROE Permit, and the instructions of MTS’s representatives in relation
to the proper manner of protecting the parking lot, landscaping, trolley station, railroad tracks and
traffic moving thereon, catenary lines, pull lines, signals and other property of MTS or their
respective tenants or licensees, during the period of construction of the Project and shall perform
the work at such times and in such a manner so as not to endanger or interfere with the safe and
timely operation of the 8" Street Trolley Station and other facilities.

6. Maintenance ROE Permit.  Notwithstanding the foregoing, MTS hereby grants
to CITY a Durable Maintenance ROE Permit to allow CITY to enter onto the Project area for
routine maintenance of the Project, including, but not limited to, activities such as trash removal,
minor repairs, and similar maintenance activities. The Durable Maintenance ROE Permit shall
remain effective throughout the life of this CMA and be subject to all of the terms of this CMA,
including but not limited to the indemnity and insurance provisions. Entry onto the 8" Street
Trolley Station by individuals or entities other than the CITY (such as contractors, agents, and
non-CITY employees) or entry onto the 8" Street Trolley Station by CITY for work outside of the
Project area, shall require a separate ROE Permit as specified in Section 5.

7. Notice. The exercise of any and all rights provided to CITY by this CMA is also

subject to the notice requirements set forth in the ROE Permits for the construction and
maintenance of the Project, prior to entry onto the 8" Street Trolley Station for any purpose.
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8. Indemnification.
@) CITY

Without limiting its right to defense and indemnity from MTS arising under Section 8(b),
CITY agrees to indemnify, defend and hold harmless MTS, its Board, officers, directors, agents,
and employees, the San Diego and Imperial Valley Railroad (“SD&IV”), San Diego & Arizona
Eastern Railway (“SD&AE”), San Diego Trolley, Inc. (“SDTI”), San Diego Transit Corporation
(“SDTC™), the USA, their officers, directors, agents and employees (“MTS Indemnitees”), from
any and all liability, loss, expense (including reasonable attorneys’ fees and other defense costs),
demands, suits, liens, damages, costs, claims, including, but not limited to, third party claims,
claims for bodily injury, death, personal injury, or property damage, that are incurred by or asserted
against the MTS Indemnitees arising out of or connected with (i) the Project, (ii) this CMA, (iii)
the maintenance of any device or appurtenance implemented under this CMA, or (iv) any negligent
acts or omissions or willful misconduct on the part of the CITY, its City Council members, officers,
agents, contractors, employees, or invitees. The requirements as to the types and limits of the
insurance coverage to be maintained by the CITY as required by Section 9, and any approval of
the insurance by MTS, are not intended to and shall not in any manner limit or qualify the liabilities
and obligations otherwise assumed by CITY pursuant to this CMA, including but not limited to,
the provisions concerning indemnification. CITY shall not be held liable nor have indemnification
obligations where related to the negligence or willful misconduct by MTS Indemnitees.

() MTS

Without limiting its right to defense and indemnity from CITY arising under Section 8(a),
MTS agrees to indemnify, defend and hold harmless the CITY and its City Council members,
officers, agents, volunteers, contractors, and employees (“CITY Indemnitees”), from any and all
liability, loss, expense (including reasonable attorneys’ fees and other defense costs), demands,
suits, liens, damages, costs, claims, including but not limited to, claims for bodily injury, death,
personal injury, or property damage, that are asserted against the CITY Indemnitees arising out of
or connected with any negligent acts or omissions or willful misconduct on the part of MTS, its
Board, officers, agents, contractors, or employees, under or in connection with the Project or this
CMA. MTS shall have no obligation to indemnify any invitee of CITY.

(© Concurrent Negligence
In the event of any acts or omissions of concurrent negligence which results in the filing of
a demand, claim, or complaint against the Parties, each party shall defend and represent itself such
that each party shall bear its own costs and attorneys’ fees.

(d) Limitation of Liability

Neither MTS nor CITY shall be liable for any consequential, indirect, special or punitive
damages.
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Q. Insurance. The CITY, at its sole cost and expense, shall procure and maintain
the following insurance:

@) General Liability

Q) The CITY shall maintain $5 million of general liability coverage.
Upon request by MTS, the CITY shall provide satisfactory evidence
that it meets the insurance requirements of this CMA.

(i) The coverage described above shall cover bodily injury (including
death) and property damage liability, owned and non-owned
equipment, and blanket contractual liability.

(iii)  All such policies shall name in the endorsement San Diego
Metropolitan Transit System, San Diego Trolley, Inc., San Diego
and Arizona Eastern Railway Company, San Diego and Imperial
Valley Railroad, San Diego Transit Corporation, United States of
America, and their directors, officers, agents, and employees as
additional insureds as their interests may appear.

(b) Automobile Liability

Q) The CITY shall maintain $2 million of automobile liability
coverage. Upon request by MTS, the CITY shall provide
satisfactory evidence that it meets the insurance requirements of this
CMA.

(i) The insurance shall indemnify against loss from liability imposed
by law for damages on account of bodily injury, property damage,
and personal injury. The automobile coverage shall cover all
owned, non-owned and hired automobiles.

(©) Workers Compensation. CITY shall cover or insure under the applicable
laws relating to workers’ compensation insurance, all of their employees working on or about the
8" Street Trolley Station all in accordance with the “Workers’ Compensation and Insurance Act,”
Division 1V of the Labor Code of the State of California and any Acts amendatory thereof. CITY
shall provide employers’ liability insurance in the amount of not less than $2 million per accident
for bodily injury and disease. By its signature hereunder, CITY certifies that it is aware of the
provisions of Section 3700 of the California Labor Code which requires every employer to be
insured against liability for workers’ compensation or to undertake self-insurance in accordance
with the provisions of that code, and it will comply with such provisions in connection with any
work performed on the Site. Any persons providing services with or on behalf of the CITY shall
be covered by workers’ compensation (or qualified self-insurance.) Except in the case of sole
negligence active negligent acts or omissions or sole willful misconduct on the part of MTS, its
Board, officers, agents, contractors, or employees, under or in connection with the Project or this
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CMA, CITY waives any rights of subrogation against MTS or any of their subsidiaries, and the
policy form must permit and accept such waiver.

(e) For any claims arising out of or connected with this CMA, including but not
limited to the maintenance of any improvement installed or FRANC shuttle services operated
under this CMA, and any negligent acts or omissions on the part of the CITY, its Council, officers,
agents, contractors, or employees, or the CITY’s operations or activities, CITY’s insurance shall
be primary insurance to the MTS Indemnitees. Any insurance, self-insurance or other coverage
maintained by the MTS Indemnitees shall not contribute to it. All policies and coverages shall
contain a provision for ten (10) days’ written notice by the insurer(s) to the MTS Contracts
Specialist of any cancellation of coverage. A ten-day notice is required for non-payment of
premium.

U] The CITY shall insure that every contractor or subcontractor retained to
perform the construction or maintenance of the Project, who enters upon, uses, or performs any
work upon the 8" Street Trolley Station by or on behalf of CITY shall provide to MTS evidence
of insurance as follows:

Q) Commercial General Liability. At all times during this contract and,
with respect to Products and Completed Operations Liability, for
twelve (12) months following the acceptance of the work by MTS,
Contractor agrees to maintain Commercial General Liability
Insurance for bodily injury and property damage in an occurrence
form and with insurance companies acceptable to MTS with
minimum policy limits of $2 million (per occurrence) for any
general contractor and $4 million (aggregate) for any sub-
contractors. Commercial General Liability Insurance must include
coverage for the following:

Premises/Operations Liability

Aggregate Limits per Project

Products/Completed Operations Liability

No Explosion, Collapse, and Underground (XCU) exclusion
Contractual Liability, with respect to this agreement
Personal Injury Liability

Broad Form Property Damage

. Independent Contractors

All such policies shall name in the endorsement San Diego
Metropolitan Transit System, San Diego Trolley, Inc., San Diego
Transit Corporation, San Diego and Arizona Eastern Railway,
San Diego and Imperial Valley Railroad, United States of America,
and their directors, officers, agents, and employees as additional
insureds as their interests may appear. Except in the case of sole
negligence active negligent acts or omissions or sole willful
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misconduct on the part of MTS, its Board, officers, agents,
contractors, or employees, under or in connection with the Project
or this CMA, all general liability coverages required under this
Section 9(f) are primary and that any insurance of MTS, SDTI,
SDTC, SD&AE, SD&IV, USA, and the CITY shall be excess and
noncontributory (endorsement required).

(i) Automobile Liability. At all times during this contract, Contractor
agrees to maintain Automobile Liability Insurance for bodily injury
and property damage including coverage for all owned, non-owned,
and hired vehicles at a minimum policy limit of $2 million. All such
policies shall name in the endorsement San Diego Metropolitan
Transit System, San Diego Trolley, Inc., San Diego Transit
Corporation, San Diego and Arizona Eastern Railway, San Diego
and Imperial Valley Railroad, United States of America, and their
directors, officers, agents, and employees as additional insureds as
their interests may appear.

(iii)  Workers' Compensation/Employer Liability. At all times during
this contract, Contractor agrees to maintain Workers' Compensation
and Employers' Liability Insurance in compliance with the
applicable statutory requirements at a minimum policy limit of $1
million. Except in the case of sole negligence active negligent acts
or omissions or sole willful misconduct on the part of MTS, its
Board, officers, agents, contractors, or employees, under or in
connection with the Project or this CMA, Contractor waives any
rights of subrogation against MTS, SDTI, SDTC, SD&AE, SD&IV,
USA, and CITY and the policy form must permit and accept such
waiver.

(iv)  Notice. All policies and coverages shall contain a provision for ten
(10) days’ written notice by the insurer(s) to MTS Contracts
Specialist of any cancellation of coverage. A ten-day notice is
required for non-payment of premium.

(9) Not less than once every five (5) years, MTS shall have the right to revise
the insurance requirements set forth above in order to keep the limits consistent with MTS’s
standard requirements at the time.

10.  Co-operation in Defense of Claims. The Parties agree to co-operate in good faith
to seek a prompt disposition, by way of dismissal or summary judgment, of any claim or litigation
alleging liability of any party to this CMA, based on the construction, maintenance or operation of
the Project.
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11. Default; Termination.

@) In the event that CITY fails to perform any obligation under this CMA,
CITY shall pay all costs and expenses incurred by MTS in obtaining performance of such
obligations, including costs of suit and reasonable attorney’s fees. If CITY uses the 8" Street
Trolley Station for any purpose not expressly authorized by this CMA or fails to act strictly in
accordance with the terms and conditions of this CMA, and if such default is not corrected within
thirty (30) days’ notice from MTS to CITY, MTS may prevent CITY from entering the 8" Street
Trolley Station until the default is corrected. I1f MTS determines that any default by CITY does or
has the potential to cause a danger to the 8™ Street Trolley Station, transit or railroad operations,
and CITY fails or refuses to timely correct the default, MTS may perform such work as is
reasonable and necessary to remedy the danger, and CITY shall reimburse MTS for all costs and
damages so incurred for correcting the default. If CITY fails or refuses to correct any default after
such notice, or refuses to timely reimburse MTS for the work required to remedy the danger, MTS
may, upon thirty (30) days’ additional notice and in addition to any other remedy provided by law,
terminate this CMA and prevent CITY from entering the 8" Street Trolley Station thereafter.
Except in the case of negligent acts or omissions or willful misconduct on the part of MTS, its
Board, officers, agents, contractors, or employees, under or in connection with the Project or this
CMA, MTS shall not be required to perform work or repair to keep the 8" Street Trolley Station
in working condition for the benefit of CITY.

(b) In the event MTS fails to perform any of its obligations under this CMA,
CITY shall give MTS written notice of the nature of the default and the steps required to remedy
the default. If the default is not cured within thirty (30) days of the delivery of CITY’s notice,
CITY may proceed to enforce its rights and protect its interests under this CMA. MTS shall pay
all costs and expenses incurred by CITY in obtaining performance of the obligations, and
protecting CITY’s interests hereunder, including costs of suit and reasonable attorney’s fees. In
no case will any enforcement action modify the ownership or operation of the 8™ Street Trolley
Station.

(©) This CMA may be terminated at any time by CITY upon one hundred
twenty (120) days’ notice in writing to be served upon MTS, stating therein the date that such
termination shall take place, and that upon the termination of this CMA in this or any other manner
herein provided, CITY, upon demand of MTS, shall abandon the 8" Street Trolley Station and the
use of the Project. No termination hereof shall release CITY from any liability or obligation
hereunder, whether of indemnity or otherwise, resulting from any acts, omissions, or events
happening prior to the date the Project is abandoned.

(d) Termination of this CMA shall not release any party from any liability or
obligation hereunder resulting from an event which occurred before termination.

(e) In the event this CMA terminates, then the CITY shall remove all
CITY installed improvements related to the Project and restore the Property to its original
condition, and MTS shall have the right to record a “Notice of Extinguishment of Access
Rights” or any other document necessary to permanently terminate the access rights granted
pursuant to Section 1. Under no circumstances shall MTS be required to defer to a proceeding
by CITY, or any other
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jurisdiction, before it is entitled to enforce its rights to deny access to MTS’s 8" Street Trolley
Station or otherwise terminate the access rights.

12.  Notices. All notices to be given under this CMA shall be in writing and either:

@ Sent by a nationally recognized overnight courier, in which case notice shall
be deemed delivered upon actual receipt or one (1) business day after deposit with this courier,
whichever occurs first; or

(b)  Sent by email or similar means, if a copy of the notice is also sent by United
States Mail, in which case notice shall be deemed delivered on transmittal by telecopy provided
that a transmission report is generated reflecting the accurate transmission of the notice, as follows:

San Diego Metropolitan Transit System
1255 Imperial Avenue, Suite 1000

San Diego, CA 92101

Attn: Manager of Real Estate Assets
Tel: 619-595-4903

Email: Sean.Myott@sdmts.com

City of National City

1243 National City Boulevard

National City, CA 91950

Attn: Stephen Manganiello, T.E., Director of Public Works/City Engineer
Tel: (619) 336-4380

Email: smanganiello@nationalcityca.gov

These addresses may be changed by written notice to the other Parties provided that no
notice of a change of address shall be effective until actual receipt by the Parties of the notice.
Copies of notices, if any are so indicated, are for informational purposes only, and a failure to give
or receive copies of any notice shall not be deemed a failure to give notice.

13. Waiver. Any party’s failure to enforce or exercise its rights with respect to any
provision hereof shall not be construed as a waiver of such rights or of such provision.

14.  Laws, Venue, and Attorneys’ Fees. This CMA shall be interpreted in accordance
with the laws of the State of California. If any action is brought to interpret or enforce any term of
this CMA, the action shall be brought in a state or federal court situated in the County of San
Diego, State of California. In the event of any claim, legal action or proceeding between the parties
arising under or concerning this CMA, the prevailing party(ies) shall be entitled to reasonable
attorneys’ fees and expenses as part of the judgment resulting there from.

15. Dispute Resolution.

@ The Parties agree that they shall first meet, through their senior staff
representatives, to attempt to informally resolve any dispute that arises under this CMA.
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(b) If the informal efforts are unsuccessful, then the Parties agree to participate
in mediation. Within five (5) business days of the request of any party, the parties shall mutually
agree on the person or alternative dispute resolution agency to conduct the mediation. If the Parties
are unable to agree on the person or alternative dispute resolution agency to conduct the mediation,
the initiating party may arrange for the office of the American Arbitration Association in
downtown San Diego, California, to perform the mediation. The initiating party shall then
schedule the mediation so that it is conducted within five (5) business days of the mediator's
appointment. The costs of the mediation and fees of the mediator, if any, shall be shared equally
by the Parties.

(©) Any dispute not resolved through the mediation required by Paragraph (b)
of this Section, may proceed to litigation unless the Parties agree in writing to submit the dispute
to binding arbitration.

IN WITNESS WHEREOF, the parties hereto have caused this CMA to be executed by and
through their respective officers duly authorized on the date written below their signatures.

SAN DIEGO METROPOLITAN TRANSIT CITY OF NATIONAL CITY
SYSTEM

y oy

Sharon Cooney, CEO Ron Morrison, Mayor
APPROVED AS TO FORM: APPROVED AS TO FORM:
Karen Landers, General Counsel Barry J. Schultz, City Attorney
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List of Exhibits

CITY’S 8™ STREET MOBILITY HUB CONSTRUCTION PLAN SHEET LC-1.0
Site Area for FRANC Shuttle Enclosed Storage and Charging Facility

Rendering for FRANC Shuttle Enclosed Storage and Charging Facility

USA Easement

USA Approval of 8™ Street Mobility Hub use

Sample MTS ROE Permit
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EXHIBIT A

CITY’S 8™ STREET MOBILITY HUB CONSTRUCTION PLAN SHEET LC-1.0
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EXHIBIT B

Site Area for FRANC Shuttle Enclosed Storage and Charging Facility
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EXHIBIT C

Rendering for FRANC Shuttle Enclosed Storage and Charging Facility
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EXHIBITD

USA Easement


















N6247313RP00148

(g) The GRANTEE agrees to comply with the provisions of any health or safety
plan in effect under the Installation Restoration Plan (IRP) or the Resource
Conservation Recovery Act (RCRA) Corrective Action Program during the
course of any of the above described response or remedial actions. Any
inspection, survey, investigation, or other response or remedial action will, to
the extent practicable, be coordinated with representatives designated by the
GOVERNMENT. The GRANTEE shall have no claim on account of any
entries against the United States or its officers, agents, employees, contractors,
or subcontractors. In addition, GRANTEE shall comply with all applicable
Federal, state and local occupational safety and health regulations.

(h) GRANTEE shall, to the extent permitted under applicable law, indemnify and
hold harmless GOVERNMENT from, and defend GOVERNMENT against,
any damages, costs, expenses, liabilities, fines, suits, actions, or penalties
resulting from releases, discharges, emissions, spills, storage, treatment,
disposal, or other acts or omissions by GRANTEE, its officers, employees,
agents, contractors , licensees, or the invitees of any of them, giving rise to
GOVERNMENT liability, civil or criminal, or responsibility under federal,
state or local environmental laws. This Paragraph shall survive the expiration
or termination of this Easement, and the GRANTEE’s obligations under this
Paragraph shall apply whenever the GOVERNMENT incurs costs or
liabilities for GRANTEE’s actions. However, this liability shall not extend to
matters caused by the GOVERNMENT's negligent or willful acts.

(i) The GRANTEE shall strictly comply with the hazardous waste permit,
storage, handling, and disposal requirements under the Solid Waste Disposal
Act or its equivalent. The GRANTEE must provide at its own expense any
hazardous waste storage facilities, complying with all laws and regulations
that it may need for storage. Installation hazardous waste storage facilities
will not be available to the GRANTEE.

(i) GRANTEE shall manage the natural and cultural resources on the PREMISES
in a manner that is consistent with the philosophies and supportive of the
objectives of the Installation’s Integrated Natural Resource Management Plan
and Integrated Cultural Resource Management Plan. GRANTEE shall
identify any activity that may affect Federally regulated resources (listed
species, wetlands, waters of the United States, etc.) and provide information
and mitigation that may be required to support consultation with the
applicable regulatory agency.

(k) GRANTEE shall, during the construction, installation, operation,
maintenance, and repair of the bus terminal, upon inadvertently discovering
Native American human remains, funerary objects, sacred objects, objects of
cultural patrimony, as those terms are defined in 43.C.F.R. § 10.2(d),
immediately notify by telephone the Installation Public Works Officer at (619)
556-1332x, followed by written confirmation. The GRANTEE shall cease all
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(49 U.S.C. § 1801, et seq.), the Resource Conservation and Recovery Act
(42 U.S.C. § 6901, et seq.), the Federal Water Pollution Control Act (33
U.S.C. § 1251, et seq.), the Clean Air Act (42 U.S.C. § 7401, et seq.), the
Toxic Substances Control Act (15 U.S.C. § 2601, et seq.), the
Occupational Safety and Health Act (29 U.S.C. § 651, et seq.), and 10
U.S.C. § 2692, as amended.

e "Release" means any discharge, spill, emission, leaking, pumping,
injection, excavation, deposit, disposal, leaching, or migration into the
environment, accidental or otherwise, or introduction into the environment
by any other means or method.

e "Remedial Action" means: investigating or monitoring the environmental
condition of the PREMISES and clean-up, removal, response (including
emergency response), and restoration of the PREMISES, as per
Applicable Environmental Laws, due to the presence or suspected
presence of Contamination or a Release or suspected Release of Toxic or
Hazardous Materials.

(b) If during the term of this Easement the GRANTEE becomes aware that a
Release of Toxic or Hazardous Materials has occurred due to acts or
omissions of the GRANTEE, its agents, or contractors, whether or not such
Release results in Contamination of the PREMISES, the GRANTEE will give
verbal notice to the GOVERNMENT within 24 hours of becoming aware of
the Release, providing all relevant facts and circumstances. The
GOVERNMENT may direct the GRANTEE to make a detailed written report
of these facts and circumstances within a time certain.

(c) The GRANTEE, at its sole expense, will promptly take all action necessary to
comply with Applicable Environmental Laws pertaining to a Release
described in subparagraph 17.b, including but not limited to: report the
occurrence to appropriate Federal, state, or local regulatory authorities, if so
directed by the GOVERNMENT; take timely and effective steps to minimize
the Release and its impact on human health and the environment; and take
Remedial Action. The GOVERNMENT may direct the GRANTEE to
provide all information requested by the GOVERNMENT regarding such
actions within a time certain.

(d) The GRANTEE will ensure that all activities conducted on the PREMISES by
the GRANTEE, its agents, or contractors are carried out in compliance with
Applicable Environmental Laws. The GRANTEE will provide verbal notice
to the GOVERNMENT within 24 hours of receiving any complaint, order,
directive, claim, citation, or notice from any governmental authority or any
other person or entity alleging noncompliance with or a violation of
Applicable Environmental Laws on the PREMISES. The GRANTEE, at its
sole expense, will promptly take all necessary action directed by Federal,
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MTS SAMPLE ROE PERMIT — 8™ STREET TROLLEY STATION FRANC SHUTTLE
MTS Doc. No.

SAN DIEGO METROPOLITAN TRANSIT SYSTEM
RIGHT OF ENTRY PERMIT

Permission is hereby granted by the San Diego Metropolitan Transit System (MTS), to
[PERMITTEE NAME] (hereinafter called “Permittee”) to enter upon MTS property (as shown
on the project site plans attached hereto and made a part thereof) for the purposes of
[INSERT SCOPE], more particularly described in Exhibit A.

This permission is granted with the understanding that the Permittee agrees to release MTS,
and San Diego Trolley, Inc. (SDTI), San Diego & Arizona Eastern Railway (SD&AE),

San Diego and Imperial Valley (SD&IV) Railroad, the United States of America (USA), and
San Diego Transit Corporation (SDTC) from any liability arising out of Permittee's operations
under this agreement. Furthermore, Permittee agrees to assume responsibility for any
damages caused by reason of Permittee’s operations under this agreement and will, at
MTS's option, either repair or pay for such damage.

Prior to beginning work, Permittee shall have provided MTS with satisfactory certification by a
properly qualified representative of the insurer(s) that the Permittee’s insurance complies with
this section.

Permittee shall include the MTS Document number and/or brief description of project
including type of construction and location on all insurance-related correspondence, i.e., the
insurance certificate itself.

All policies required shall be issued by companies who are licensed to do business in the
State of California and hold a current policyholder's alphabetic and financial-size category
rating of not less than A-VI, in accordance with A.M. Best.

MTS reserves the right to stop Permittee work in the event of material noncompliance with
the insurance requirements outlined in this Section. MTS utilizes the services of a third party
insurance monitoring company. Upon request, Permittee agrees to submit any required
insurance policies to the third party monitoring company of MTS choosing.

A. COVERAGE REQUIRED - ALL PERMITS

(1) Liability

(@) Commercial General Liability. At all times during this contract and, with
respect to Products and Completed Operations Liability, for 12 months
following the acceptance of the work by MTS, Permittee agrees to
maintain Commercial General Liability Insurance for bodily injury and
property damage in an occurrence form and with insurance companies
acceptable to MTS. Commercial General Liability Insurance must
include coverage for the following:

e Premises/Operations Liability
e Per Project Aggregate
¢ Products/Completed Operations Liability



No Explosion, Collapse, and Underground (XCU) exclusion
Contractual Liability, with respect to this agreement
Personal Injury Liability

Broad Form Property Damage

Independent Contractors

All such policies shall name in the endorsement as additional insureds
the following entities including their directors, officers, agents, and
employees as their interests may appear:

San Diego Metropolitan Transit System (MTS)
San Diego Trolley, Inc. (SDTI),

San Diego and Arizona Eastern Railway (SD&AE),
San Diego and Imperial Valley Railroad (SD&lIV),
The United States of America (USA) and

San Diego Transit Corporation (SDTC)

(b) Automobile Liability. At all times during this contract, Permittee agrees
to maintain Automobile Liability Insurance for bodily injury and property
damage including coverage for all owned, nonowned, and hired vehicles.

(c) Workers' Compensation/Employer Liability. At all times during this
contract, Permittee agrees to maintain Workers' Compensation and
Employers' Liability Insurance in compliance with the applicable statutory
requirements.

B. ADDITIONAL COVERAGES REQUIRED (AS INDICATED)

o )
REQUIRED

O @)
REQUIRED

o @
REQUIRED

M )
REQUIRED

Railroad Protective or Equivalent

Any exclusions relating to performance of operations within the vicinity of any
railroad, bridge, trestle, track, roadbed, tunnel, underpass, or crossing must be
deleted from insurance policies by endorsement. Purchase separate Railroad
Protective Liability Policy as deemed necessary by MTS.

Pollution Liability

At all times during this contract, and for 24 months following, Permittee agrees
to maintain Pollution Legal Liability Insurance with respect to services or
operations under this agreement. The extended discovery period must be no
less than 24 months.

Professional Liability

At all times during this contract, and for 24 months following, Permittee agrees
to maintain Professional Legal Liability Insurance with respect to services or
operations under this agreement. The extended discovery period must be no
less than 24 months.

Primary and Non-Contributory Insurance
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Permittee agrees that all general liability coverages required under this
insurance section are PRIMARY insurance and that any insurance of MTS,
SDTI, SD&AE, SD&IV, USA, and SDTC shall be excess and noncontributory
(endorsement required).

MINIMUM POLICY LIMITS REQUIRED
Combined Single
Limit (CSL)
Commercial General Liability (Per Occurrence) $2,000,000
General Aggregate $4,000,000
Automobile Liability $2,000,000
Worker's Compensation Employer's Liability $1,000,000

Additional Coverages (as indicated under Section B, Additional Coverages Required):
O B (1) Railroad Protective ~ $3,000,000 Per Occurrence/$6,000,000 Aggregate

O B (2) Pollution Liability $1,000,000 Per Occurrence/$2,000,000 Aggregate
O B (3) Professional Liability $1,000,000 Per Occurrence/$2,000,000 Aggregate

POLICY PROVISION REQUIRED

All policies and coverages shall contain a provision for 30 days’ written notice by the
Insurer(s) to MTS Contracts Specialist of any cancellation or material reduction of
coverage. A ten-day notice is required for non-payment of premium.

SPECIAL PROVISIONS

The foregoing requirements as to the types and limits of insurance coverage to be
maintained by Permittee, and any approval of said insurance by MTS, SDTI, SD&AE,
SD&IV, USA and SDTC, or their insurance Contractor(s) are not intended to and shall
not in any manner limit or qualify the liabilities and obligations otherwise assumed by
Permittee pursuant to this agreement, including but not limited to the provisions
concerning indemnification.

Permittee shall at all times, defend, indemnify, and save harmless MTS against, and pay in
full, all loss, damage, or expense, including attorney's fees, that MTS may sustain, incur, or
become liable for, resulting in any manner from Permittee’s construction, maintenance, use,
state of repair, or presence of Permittee’s facilities and all necessary and proper fixtures and
equipment for use in connection therewith, including any such loss, damage, or expense
arising out of (a) loss of or damage to property and (b) injury to or death of persons,
excepting any loss, damage, or expense and claims for loss, damage, or expense resulting
from the negligence or willful act of MTS, its contractors, officers, agents, or employees.

The following condition(s) apply to all work:

M Permittee agrees to coordinate on a daily basis a reasonable access to all
MTS/SD&AE facilities with contract operator SDTI. Trolley operations are
generally from the hours of 4:00 a.m. to 2:00 a.m. the following day.
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Permittee agrees to restore all facilities, improvements, landscaping, etc., to
their original condition by the completion of work.

Permittee agrees that no work by itself or its authorized agent will interfere
with Railroad/Trolley and Bus operations.

Permittee shall deposit with MTS the sum of XXX ($X,XXX.XX) representing
the total non-refundable permit fee in connection with the work. The total
includes a seven hundred fifty dollars ($750.00) application fee and ($) for
estimated costs incurred per Section 4.J, excluding the costs for flagging,
traction power removal, project consultant engineering oversight, plan review,
inspection, and safety training.

Permittee shall notify and submit work plan in writing to MTS Right of Way
Engineer at email: mtsrow@sdmts.com Tel. (619) 557-4520 for review and at
least thirty (30) business days prior to the date to start work to arrange
preconstruction meeting, review work plan, procedures and possible facility
conflicts in the vicinity of the proposed work. No work shall begin without
holding the preconstruction meeting and approved work plan. Permittee shall
provide written notice within 24 hours after completion of work.

Permittee shall obtain approval from MTS/SDTI upon completion of work that
all facilities have been restored to original or better condition. Permittee shall
submit in writing a notice of completion of work per Section 4.E when work is
completed in the right-of-way.

Permittee shall maintain, at Permittee's expense, competent flagmen to
protect and control movement of vehicles, public and equipment of Permittee
while upon MTS's premises. Work that involves personnel or equipment
within fifteen (15) feet of any active track, or as deemed necessary by SDTI
Operations, must have an SDTI-supplied rail flagperson for the duration of the
work. A Flagperson/Right-of-Way Work Request form must be submitted to
SDTI a minimum of three (3) business days prior to the beginning of work and
will be billed directly to the Permittee by SDTI and is not included in the fee
per Section 4.D.

Permittee shall not store equipment, tools, and materials within fifty (50) feet
from any operable track. No vehicular crossing over MTS's tracks shall be
installed or used by Permittee without prior written permission of MTS.

Permittee shall remove all of Permittee's tools, equipment, and materials from
MTS premises promptly upon completion of work, restoring MTS premises to
the same state and condition as when Permittee entered thereon.

Permittee shall reimburse MTS for all cost and expenses incurred by MTS in
connection with the work, plan review and approval, and permit processing
including without limitation the expense of project consultant oversight,
furnishing such inspectors, watchmen, flagmen and as MTS deems
necessary, and restoration of MTS's property to the same condition as when
Permittee entered thereon, or a condition satisfactory to MTS's representative.
MTS Rail Safety Training will be billed directly to the Permittee by MTS and is
not included in the fee per Section 4.D.
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Q.

]

Permittee shall perform all work in accordance with applicable

California Public Utilities Commission, OSHA regulations, MTS LRT and
American Railway Engineering and Maintenance Association (AREMA)
Design Criteria, MTS/SDTI rail operation procedures and safety policies.
Reflective orange safety vest and hard hat shall be worn at all times within the
right-of-way.

A power shutdown may be necessary for the work. Permittee shall submit the
attached Red Tag/Traction Power Removal Request form to SDTI at least
three (3) business days prior to the start of work. Power shutdowns shall only
be allowed during non-operating Trolley hours and will be billed directly to the
Permittee by SDTI and is not included in the fee per Section 4.D.

Permittee shall maintain safe pedestrian access to all trolley platforms and bus
stops at all times. A minimum five-foot-wide accessible pedestrian path
through the construction site shall be maintained at all times. The construction
boundary shall consist of, OSHA plastic mesh, or approved equal. Yellow
caution tape is not acceptable.

Permittee shall provide MTS upon request with a set of as-built plans signed
by a licensed engineer in the State of California and various project files
submitted in electronic pdf file format within thirty (30) days of work
acceptance by MTS.

Permittee shall maintain a copy of the executed right of entry permit at the site
during this work.

Permittee shall contact and schedule at Permittee’s expense Dig-Alert at Tel.
(800) 422-4133 and Cable Pipe and Leak (“CPL”) at Tel. (619) 873-1530 prior
to any excavation in the Right of Way. Permittee shall notify MTS Right of
Way Engineer and submit rail flagging request form three (3) business days
prior to coordinate SDTI utility markout request. SDTI personnel shall
accompany CPL for any markout of Trolley facilities.

Permittee shall comply with the following special conditions:

5. This permission is non-transferable and shall remain in force untii MONTH DAY, XXXX.

MTS reserves the right to modify, suspend and/or terminate this permission at any time.

SAN DIEGO METROPOLITAN TRANSIT PERMITTEE NAME

SYSTEM
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Date Date

Sharon Cooney
Chief Executive Officer Name:

Title:

Permittee Name
Permittee Address
Attention: Permittee POC

Attachments: Work Plan, Plans
Application:



Exhibit A





